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Belgium
Steven de Schrijver

Astrea

Trends

It is difficult to find an area in daily life which has not been affected by the COVID-19 
pandemic.  Technology is no exception here; but with great crisis comes great innovation. 
While it is too early to fully comprehend the technical advances that the current pandemic 
has brought and is still bringing, it is beyond doubt that these will be numerous.  The field 
of artificial intelligence (“AI”) is also further developing in these strange times. 
Early on in the pandemic, datasets from telecoms in Belgium were combined with health 
data under the supervision of the Belgian Data Protection Authority in order to generate 
aggregate and anonymised regional-level datasets which could be used to assess how the 
virus spread and which areas were high risk.1  Another innovation is the Belgian initiative 
“icovid”, launched in March 2020, which led to the creation of the “icolung” algorithm, 
a cloud-based AI software used to evaluate the type, pattern and extent of lung pathology 
on chest CT scans of patients admitted to hospital with COVID-19, which was co-funded 
under the EU Horizon 2020 programme.  Thanks to this technology, COVID-19 can be 
detected at an early stage and the extent of lung lesions quantified.  The initiative started 
as a local project at the University Hospital Brussels, where all patients with suspicious 
lung lesions were scanned to determine whether they needed to be tested for COVID-19.  
Currently, it is being rolled out free of charge in 800 hospitals across Europe.
Since the publication of the European Commission’s long-awaited White Paper on Artificial 
Intelligence, legal scholars and governments in Europe have been debating even more on the 
way AI must be regulated, taking into account its many benefits alongside its risks.  Interestingly, 
the European Commission stated in the White Paper that a solid European regulatory framework 
for trustworthy AI should be expected as it will protect European citizens and help create a 
frictionless internal market for the further development and uptake of AI, as well as strengthen 
Europe’s industrial basis for AI.  The White Paper foresees a risk-based approach to regulating 
AI, based on whether the relevant sector and intended use involve significant risks, especially 
with regard to the protection of safety, consumer rights and fundamental rights.  This would 
lead to a targeted regulatory framework providing legal certainty. 
Belgium is among 14 EU Member States to have signed a Denmark-lead position paper in 
response to the Commission’s White Paper.  The position paper urges the Commission to 
consider soft-law mechanisms when regulating AI.  The 14 Member States fear that stringent 
regulations would create “burdensome barriers and requirement” which would hinder 
innovation in the sphere of AI technologies.  
At the same time, the open letter of European Digital Rights (“EDRi”) to the Commission 
presents a different view on the upcoming legislative proposal on AI.  The open letter stresses 
the importance of introducing regulatory “red lines” into the proposal to prevent the use of AI 
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in a way that would violate human rights.  Whilst recognising that AI offers great benefits to 
society, the open letter points out that it is necessary to ensure that AI technologies are safe, 
legal and non-discriminatory.  It urges the Commission to ensure that the new regulation 
will introduce regulatory limits on potentially dangerous types of technology before they 
are deployed.  In particular, the letter asks the Commission to prohibit the indiscriminate 
or arbitrarily targeted use of biometrics, which can lead to mass surveillance.  Similarly, 
it calls for a ban on AI in border or migration control and predictive policing.  Lastly, the 
letter argues that legal limits should be imposed on AI risk assessment in the criminal justice 
system.  The debate thus continues.
Meanwhile, in Belgium, the further development of the country’s AI strategy (“AI4Belgium”) 
continues, including the securing of funding from federal and regional governments.  Apart 
from this, various educational initiatives emerged in 2020 to further develop AI education 
in Belgium.  Microsoft and the BeCode education centres opened five new AI schools in 
July 2020 (in Antwerp, Charleroi, Ghent, Hasselt and Kortrijk).  These join the AI school in 
Brussels launched in February 2019.  By 2022, there should be nine schools enrolling 350–
500 people a year.  The Universities of Leuven and Louvain-la-Neuve launched another 
(online) course, Elements of AI, in September 2020 in both Dutch and French.  Earlier, 
the course, which began in Finland, was completed by 530,000 people, who could follow 
it in English, Estonian, Finnish, German, Latvian, Norwegian and Swedish.  A similar 
course can be chosen at the Brussels School of Competition.  Following the initiative of 
Flemish universities which created the Interuniversity Microelectronic Center (“IMEC”), 
five francophone universities also launched an initiative in September 2020 to set up a new 
institute to research the field of AI.
This chapter intends to touch upon a number of legal subjects concerning AI, machine 
learning and big data, focusing primarily on the Belgian point of view thereof.  As Belgium 
is a member of the European Union and adopts European laws, many fields of law (such 
as competition law or intellectual property rights law) are of course heavily influenced by 
European law.  Hence, some legal solutions that are or will be introduced in Belgium will 
closely follow the law of the European Union. 

Ownership/protection

Copyright law
Copyright law is dealing with two main questions with regard to AI: 
(i) How can works created by AI be protected?
(ii) Who can be held liable if copyright relating to a certain work is violated by an AI 

system?
Under Belgian law, copyright protection is enjoyed by the physical author who effectively 
creates the work.  Such work must be in a concrete form (e.g. ideas cannot be protected, but 
texts or websites can) and it must constitute an original creation (which is understood as a 
human creation that is sufficiently original, in which the author included his personality and 
intellectual work). 
Hence, the (human) author of a work created with the use of AI will enjoy copyright 
protection if a direct connection is established between his input (the efforts to create a 
concrete and original work) and the output (the work itself ).  The AI system itself, created 
by a human, will also enjoy copyright protection.
In principle, the copyrights on works created by employees in fulfilment of their employee 
obligations are held by the employee himself and not by the employer.  Consequently, the 
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employer cannot use or transfer these creations without the consent of the employee.  To 
avoid this, the employer can include the transfer of copyrights in the respective employment 
agreement of the employee.  This must be done expressly and in writing.  Such a transfer can 
also be included in the work rules of the company, whereby it must be proven for the transfer 
to be valid that the employee gained effective knowledge of the transfer under the work 
rules.  All these agreements must be drafted in clear terms, as, in case of doubt, they will 
be interpreted to the benefit of the employee.  Moral rights, however, cannot be transferred. 
However, the regime applying to copyrights on computer programs (software) and certain 
databases is different.  For these types of work, unless agreed otherwise, the employer 
and not the employee will be presumed automatically to hold the copyrights (at least the 
patrimonial rights in relation thereto).  This exception is thus important with respect to 
companies that develop AI and other related systems.
By contrast, a work that is created by a self-learning AI system may not be protected by 
copyrights in favour of the creator.  After all: (i) it will not be created by a human author; 
and (ii) it will not show an element of creativity in the form of an inclusion of the author’s 
personality in the work. 
In order to avoid the situation in which developers of AI systems do not benefit from 
special protection of the work they have invested in, it ought to be considered whether a sui 
generis right for the copyright protection of AI and other related systems should be created, 
comparable to the sui generis right given in Europe to protect the producers of databases.
If an AI-driven system violates the copyrights attached to a certain work itself, the liability 
for such breach must also be established.  If the AI is merely used as a tool by a human, it 
may be argued that the person (or the legal entity behind the person), being in control of the 
system, should be held liable for the breach as he or she instructed the system to create, for 
instance, unlawful reproductions of the protected work.
If AI breaches copyrights itself based on its self-learning capabilities, it may be more 
difficult to establish its liability.  For more on issues related to this, we refer to the section 
on civil liability below.
Patent law
Under Belgian (and European) law, an invention can be protected by a patent if it: (i) is 
novel (so that it is not part of the current state of the art); (ii) is inventive (shows inventive 
activity); (iii) has industrial applicability; and (iv) is lawful.  Such invention must have a 
technical character, which means that it provides a technical solution to a technical problem. 
Scientific theories, mathematical methods (such as algorithms) and software do not enjoy 
the protection of patent law.  However, software that has further technical effects may 
qualify for patent protection as a computer-implemented invention if it serves the solution 
of a specific technical problem (e.g. steering an autonomous car).  Hence, only under certain 
conditions is AI patentable.  Otherwise, intellectual property right protection should rather 
be sought under copyright law.
The same questions as reviewed under copyright law will arise with respect to patent law.  
Where a human creates inventions using AI, he will be reasonably found to be the inventor.  
If AI creates a patentable invention itself, it is yet undetermined whether it could have 
rights to a patent itself or whether its creator could enjoy a sui generis right protecting the 
invention. 
Interestingly, the European Patent Office (“EPOˮ) has refused to grant patents to two 
inventions that, according to the applicants, were created by AI without any human 
intervention.  The EPO stated that the inventor designated in the application has to be a 
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natural person and not a machine, based on the interpretation of the legal framework of the 
European patent system and internationally applicable standards.  The EPO added that it 
is mandatory for an inventor to be a natural person as the designation of inventor bears a 
series of legal consequences, notably to ensure that the designated inventor is the legitimate 
one and that he can benefit from rights linked to this status.  To exercise these rights, the 
inventor must have a legal personality that AI or machines in general do not have. 
Belgian law does not regulate whether the employer or the employee may patent the 
invention created by the employee during the performance of an employee’s obligations.  
This must be further determined contractually between the parties in the employment 
agreement.  Courts also do not always present a clear answer to this question.  If an invention 
is made as a result of the performance of the normal tasks of an employee (e.g. who works 
in a R&D centre), the rights to the invention will be held by the employer.  The same goes 
for inventions which are clearly linked to the activities of the company, as the employee 
can then only create an invention by using the equipment and know-how of the company 
(with or without the company’s consent).  However, even if an employee is granted the 
rights to a patent, he will not always be able to exercise these rights as he may breach his 
confidentiality obligations under the employment agreement by doing so.
The influence on the development of new technologies such as AI sometimes comes from 
unobvious sources.  The new EU Copyright in the Digital Single Market Directive, for 
instance, has the potential to adversely affect the future of AI and machine learning. 
Nowadays, data mined with the use of machine learning systems benefits a whole array of 
spheres, from transport to medicine.  The new Directive introduces provisions on text and 
data mining (“TDM”) which provide a mandatory exception for TDM for the purposes 
of scientific research.  Legal scholars have outlined two problems in this respect: (i) it is 
problematic that the exception covers only TDM by research organisations for scientific 
purposes; and (ii) it is doubted that TDM of copyrighted material should be covered by 
copyright law at all. 
Limiting the exception to non-profit research organisations only may impede innovation and 
the development of new AI systems.  Tech companies would not be able to use copyrighted 
material to expand the data pool from which the AI learns.  Arguably, lack of data and bad 
quality of data leads to more adverse effects in AI learning than a bad algorithm, which can 
always be adjusted. 
Considering that copyright protects the expression of original ideas and not the facts or data 
as such, the new TDM provision may hinder TDM in the context of AI-powered translation 
tools.  When these engage in TDM of copyrighted text, they make a temporary reproduction 
of the text, but only to extract information in the form of sentence formation and separate 
words rather than the text as such.  Under the new copyright legislation, such extraction 
would constitute a copyright violation. 
Although the Directive has been somewhat modified in comparison with the initial proposal, 
the modification of Article 4 still worries some stakeholders.  It expands the scope of the 
exception to a broader range of potential users and to use for any purpose, but leaves the 
possibility to right holders to opt out of this exception, which applies to their exclusive rights.  
This will lead to some right holders, such as scientific publishers, prohibiting access to their 
work for TDM.  This is certainly seen as a substantial obstacle by certain AI developers.
Trade secrets
Pursuant to Directive 2016/943 of 8 June 2016 on the protection of undisclosed know-
how and business information (trade secrets) against their unlawful acquisition, use and 
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disclosure, a trade secret: (i) is a secret that is not generally known among or readily accessible 
to persons within the circles that normally deal with the kind of information in question; 
(ii) has commercial value because it is secret; and (iii) has been subject to reasonable steps 
under the circumstances, by the person lawfully in control of the information, to keep it 
secret (e.g. contractual confidentiality obligations, security measures). 
If an AI system or similar technologies are kept secret and are not generally known by other 
persons dealing with AI technology, the provisions of this Directive and the transposed 
provisions of Belgian law may apply.  More specifically, the company that holds the AI 
technology may act against unlawful acts such as unauthorised access to the documents or 
electronic files concerning the AI system, the copy thereof, or the breach of a confidentiality 
agreement.  The owner of the technology can also act against third-party recipients of the 
trade secrets, provided that such third party, at the moment of receipt, uses or discloses a 
trade secret which was unlawfully obtained and where the third party had knowledge of or 
should have had knowledge of the unlawful character of the trade secret. 
The legitimate owner of the trade secret may, amongst others, obtain a cease-and-desist 
order against the unlawful user of the trade secret and/or claim damages for all losses 
caused by the unlawful obtaining, use or disclosure of the trade secrets. 

Antitrust/competition laws

The Belgian rules regarding anti-competitive behaviour largely correspond with the European 
law on anti-competitive agreements and the abuse of dominant position (Articles 101 and 
102 of the Treaty on the Functioning of the European Union (“TFEUˮ)), supplemented by 
the Court of Justice’s case law. 
As in almost any field of law, competition law will also need to find new tools against breaches 
of competition rules by or with the use of AI-driven tools and other similar technologies.  
There are various potential issues.  In online retail, it is already known that certain algorithms 
determine prices based on the patterns of client behaviour, as a consequence of which certain 
products may be more expensive in one neighbourhood than in another, solely because it is 
inhabited, for instance, by richer persons.  An automated system may also show a different 
product price for a customer of whom it is known that he or she particularly likes the 
category to which the respective product belongs.  To appreciate this and other risks, the 
Belgian Competition Authority is therefore already planning to set up a knowledge centre to 
supervise algorithms, AI and big data which may distort competition on the market.
The use of algorithms to automate pricing could also lead to the conclusion of unlawful 
agreements between competitors which limit competition, as such algorithm may facilitate 
monitoring the pricing of competitors and coordinate this pricing with them in an automated 
manner.  Competitors could agree to automatically keep the same prices for products they 
sell on sales platforms by automatic monitoring and repricing.  This may constitute a 
breach of Article 101 TFEU which prohibits all agreements, decisions by associations and 
concerted practices between undertakings which may affect trade between Member States 
and which have as their object the prevention, restriction or distortion of competition within 
the internal market.  In particular, this provision prohibits, i.a., the direct or indirect fixing 
of selling prices, as may be the case with algorithmic pricing. 
The question arises, though, of whether in case of algorithm collusion there is an intention to 
prevent, restrict or distort competition in the internal market.  If an algorithm makes autonomous 
decisions, it will be difficult to prove such intent.  Future competition law may have to create 
new legal grounds to, e.g., hold the creator or user of algorithms liable based on the design of 
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the algorithm (e.g. its purpose to monitor and align pricing to that of competitors).  But even 
then, certain technologies such as deep learning, where human intervention is unnecessary, 
may impede efforts to hold the creator or user of the respective algorithm liable, unless a 
system of strict liability is applied whereby no finding of fault is required.
The use of algorithms itself may also constitute an abuse of dominant position.  The Google 
Search (Shopping) competition case has already shown that a dominant firm may include 
criteria in its algorithms which give priority to its own products or services to the detriment 
of competitors’ products or services. 
It is not only the possibly unlawful use of AI, machine learning and big data which may 
constitute an issue under competition law.  It is likely that the company which is the first 
to have achieved certain milestones in these technologies will be reluctant to share this 
technology with its competitors, given the enormous investments that are required to 
develop such technologies.  This is where the doctrine of “essential facilities” may come 
into play. 
In competition law, the doctrine of “essential facilities” may apply to a dominant player 
who unreasonably denies access to its infrastructure or technology to a player who does 
not have such facilities.  Such a refusal of access may prove to be abusive under Article 
102 TFEU if: (1) the refusal of access is likely to prevent any competition in the market; 
(2) access is essential or indispensable for the applicant to carry out his activities; and (3) 
access is refused without any objective justification (e.g. in an arbitrary or discriminatory 
manner).  Thus, if a company that develops AI technology proves to be dominant, it will 
need to refrain from an unjustified access to this superior technology in order to avoid 
antitrust sanctions, such as the requirement to grant access.
The current competition law may also need to be modernised to cope with the challenges 
of the digital age.  A first insight into possible changes was been provided by the European 
Commission in its Competition Policy for the Digital Area report in 2019 which, amongst 
others, analyses the role of competition law with respect to data in the digital age (including 
the use of algorithms).

Board of directors/governance

Without doubt, AI, machine learning and big data analysis will be introduced into the daily 
functioning of many companies in the future even more than it is now.  Consequently, the 
management of such AI-driven businesses will have to obtain at least a basic understanding 
of both the opportunities and risks of the use of such technologies, as well as its duties in 
relation hereto, so that it can operate with diligence and appropriate technical knowledge. 
When, for instance, implementing AI in the organisation, the board must conduct the 
necessary impact assessments and appreciate the potential (privacy and other) risks and 
benefits of this technology.  Prior to the effective use hereof, the board should make sure 
that sufficient tests have been carried out to verify whether the system accurately interprets 
the data it receives.
The board itself may also be assisted by these technologies, especially when complex and big 
data volumes must be processed and reviewed in order to allow it to take informed decisions. 
Even though AI may gather information, analyse it and make certain decisions based on this 
analysis, the board of directors will at all times remain responsible for the overall supervision 
and management of the company, including the use of AI.  Hence, it could be argued that a 
board member may still be held liable by the company in case of mistakes committed by AI 
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functions, due to, e.g., a lack of oversight or, more in general, if a reasonable board member 
acting in the same circumstances would have verified whether the decision made by AI was 
justifiable, accurate or based on objective information.  After all, even though a decision is 
proposed or even made by AI, the board should still be in a position to verify this on its own.
By contrast, if the board decides to delegate certain decision-making powers to AI, whereby 
AI is allowed to take decisions based on pre-defined criteria and procedures (a fully 
automated system), or, one step further, based on self-learning (an autonomous system), 
it may become more difficult for the board to exercise its monitoring function, especially 
since the reasoning for decisions taken by AI will not always be clear.

Privacy and data protection

Without data, there is no AI, machine learning or big data.  Hence, the importance of 
the General Data Protection Regulation (“GDPR”) and other data protection legislation 
will only increase in the future, as it tries to regulate the use of the large amounts of data 
generated for the functioning of these technologies.
It is clear that this entails many new risks for citizens and entities.  Citizens may, for instance, 
be made subject to actions and decisions taken by or with the assistance of AI systems which 
may often prove difficult to understand or challenge due to the lack of clear reasoning.  After 
all, AI can analyse large amounts of data and identify links between them to retrace and even 
de-anonymise data concerning persons.  Humans will not always be capable of understanding 
the patterns AI uses.  By consequence, this lack of clear reasoning may also result in a loss of 
privacy through facilitating mass surveillance, or even lead to discrimination when it would 
be capable of, for instance, deciding who a company should employ. 
Hence, Article 22 GDPR must be kept in mind, which gives data subjects the right not to 
be subject to a decision based solely on automated processing if such processing will lead 
to a decision which produces legal effects or has a significant impact on the data subject.  
Data subjects have the right to request the decision be reviewed by a human.  Additionally, 
under Belgian law, the Act of 30 July 2018 on the protection of natural persons with regard 
to the processing of personal data prohibits a person from being made subject to the legal 
consequences of a decision that was taken based on automatic processing of personal data 
evaluating certain aspects of a person’s personality.
Even though the reasoning of AI may be difficult for human beings to follow, it should 
nevertheless be transparent to meet the principle of transparency under Articles 13 to 15 
GDPR.  The data subject should know that automated decision making (including profiling) 
exists in the processing of its data and, in such case, must receive meaningful information 
about the logic involved, as well as the significance and the envisaged consequences of such 
processing.  Evidently, the AI systems themselves should also be designed in a way that 
secures processing of data and which only allows processing that is necessary for their goals. 
This lack of transparency shows itself clearly in the “Black Box” problem inherent in AI: 
its inner functioning and reasoning is inaccessible to humans, as they are not capable of 
understanding the algorithm that was used between the input and output.  A solution that 
is presented by some for this issue is “Explainable AI”, whereby visibility is provided into 
how an AI system makes decisions and predictions and executes its actions.  Thus, by 
explaining the decision-making process and presenting the strengths and weaknesses of the 
process, a level of transparency could be achieved that may be legally sufficient. 
As mentioned in the introduction, one of the most important and debated topics regarding 
AI is the question of ethics.  Indeed, as AI (but also machine learning and big data) makes 
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use of personal data, which often may be sensitive (such as health records), the necessary 
oversight must be put in place to ensure that a system’s process and outcomes are not only in 
compliance with the law, but also with ethical guidelines, which without doubt will be further 
specified in the future.  As set out earlier, this task of supervision should also be performed 
by the board of directors if a company processes personal data using AI.  Hereto, any entity 
introducing AI and similar technologies will have to conduct a data protection impact 
assessment (in accordance with Article 35 GDPR), given that the processing of personal data 
by AI systems is likely to result in a high risk to the rights and freedoms of natural persons.
The GDPR is seen by some as impeding AI itself.  One of its main principles is that of “purpose 
limitation” (under Article 5 (1) (b) GDPR), which means that the processing of personal data 
will only take place for the purposes of which the data subject was informed (and to which it 
consequently may have consented).  In an AI context, it will often be difficult to determine the 
exact goals of the processing as the focus will lie rather on the collection of large amounts of 
data which can then later be analysed by AI systems.  Unless express use could be made of the 
exception on the principle of “purpose limitation”, namely processing for scientific purposes 
(which is undefined under the GDPR), this provision may prove to be an impediment to AI 
development.  The same goes for Article 5 (1) (c) GDPR, which describes the principle of 
“data minimisation”, whereby only the personal data that is necessary for the processing may 
be used.  Again, at an early stage of engineering an autonomous system, it may be impossible 
to clearly understand which data will be essential for the operation of the system.  Hence, 
some have even called for the GDPR to be revised on these points to foster the development 
of AI.  In any case, a balance will always have to be made between the freedoms and rights of 
data subjects and the need for AI to process data to function and create business opportunities.

Regulations/government intervention

No specific legislation has yet been adopted as regards AI, machine learning and big data in 
Belgium.  It seems that the main focus is on researching the ethical questions with respect to 
the use of such technologies, the impact on society of which it is yet difficult to fully grasp.  
Although it is hard to deny the many benefits that AI may bring to a multitude of spheres of 
life, business and innovation, like any groundbreaking technology it does not come without 
potentially dangerous drawbacks.
There is a risk that AI technologies may be used for purposes such as facial recognition, 
mass surveillance and racial profiling.  Unfortunately, in some jurisdictions this risk has 
already become reality.  Legislators should take responsibility to adopt the necessary legal 
mechanisms aiming to prevent the adverse effects of cutting-edge technology, whilst at the 
same time not overstepping the line into hindering its further development.
This is precisely the goal of the proposed regulatory framework of the European Commission.  
Apart from aiming to regulate the asymmetry of information connected to the development 
and exploitation of AI technologies, the European Commission underlines the importance 
of regulating the adverse effects of AI systems which are reflected in potential harm to 
consumers by AI applications.  The White Paper on AI recognises lack of trust as one of the 
biggest obstacles to the mass use of AI systems.
The proposed regulation of AI by the European Commission is said to focus on high-risk AI 
systems comprising, on one hand, AI systems in high-risk sectors and, on the other hand, AI 
systems used in a manner associated with a high risk.  Similarly to the GDPR, the proposed 
regulation may apply not only to EU-established companies but also to those that are based 
outside the EU, but provide AI systems in the Union. 
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The White Paper on AI proposes the following requirements to be reflected in the future 
regulation of AI:  
• training data – requirements ensuring that AI systems are trained on sufficiently broad 

and risk-encompassing data (which seems problematic in light of the TDM provision 
of the Copyright Directive, as discussed earlier);

• keeping of records and data – this requirement will allow companies to trace back and 
verify the potentially problematic actions of AI systems;

• information provision – requires transparency in order to build trust with respect to AI 
systems;

• robustness and accuracy – requires relevant actors to ensure that outcomes are 
reproducible and that AI can deal with errors or inconsistencies;

• human oversight – according to this requirement, the relevant actors must ensure that 
the AI output does not become effective without human validation, or that human 
intervention is ensured afterwards; and

• specific requirements for remote biometric identification – this requirement relates to AI 
technologies such as facial recognition in public places.  Here, the Commission reiterates 
that such identification should happen strictly where duly justified, proportionate and 
subject to adequate safeguards.

Lawyers and other legal professionals will in any case be confronted in the future with 
many questions regarding the use of AI.  While the current legal framework will sometimes 
provide an answer to these legal challenges analogously, as this chapter shows with respect 
to certain aspects of Belgian (and, indirectly, European) law, many matters will nonetheless 
arise which cannot be assessed under current law.  This may change with the development 
of European regulation of AI.
Perhaps regulating these new technologies should not be a priority.  Rather, investing in 
the ethical side thereof may prove wise as a first step, as AI and other technologies will 
probably for the first time in history match and possibly even surpass the intelligence of 
the homo sapiens that have created the world we live in.  Only when the necessary answers 
have been found in the field of ethics can a legal framework governing AI be introduced.  
Even then, the question remains as to whether it is necessary to create a general law on AI, 
or whether government intervention should not be limited to the specific issues that arise.  
Alternatively, perhaps even co-regulation and self-regulation will prove more appropriate 
to resolve the novel issues we will face.

Civil liability

When the use of AI, machine learning or big data causes a loss to third parties, the civil 
(extra-contractual) liability regime must be applied to the new technology.  AI could, for 
instance, create a flaw in the object recognition technology of an autonomous car, which 
could result in it wrongly identifying an object and causing an accident involving injuries 
and material damage.  Such issue can be caused by flaws in the design of the AI technology, 
but can also be related to problems with the availability and quality of data or other problems 
stemming from machine learning.  The current civil liability regime may prove insufficient.
For instance, going further on the example of an accident involving and caused by an 
autonomous car, it may prove difficult to hold the “driver” of the autonomous car liable, as 
he was not in control of the car and thus did not commit an error for which he could be held 
liable (i.e. a lack of the subjective element of fault, which determines that the person who 
commits a fault does so out of free will). 
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By contrast, if the “driver” may have had the opportunity to intervene before the accident and 
take control over the autonomous car, reasonable grounds would exist to hold him (at least 
partially) liable, as it may be argued that a reasonable and cautious “driver”, when placed in 
the same circumstances, would have acted to avoid the accident.  But even then, the point at 
which a reasonable “driver” placed in the same circumstances would have intervened would 
need to be determined, taking into account the knowledge of the algorithms and technology 
in an autonomous car that an average person using such car possesses, and the fact that 
algorithms make decisions in a matter of seconds, whereby little time is left for humans to 
analyse the situation and act.
Hence, the classis trias of the civil liability regime under Belgian law (fault – mistake 
– causality) may prove insufficient to hold someone liable for the losses caused by an 
autonomous car or, more in general, AI-driven technology. 
Alternatively, the liability qualitate qua could be used.  Here, a person is not held liable for 
a fault that he or she commits, but based on the capacity of that person (e.g. parents that are 
liable for the faults committed by their children or owners that are liable for the damages 
caused by their pets).  A person could be held liable in this sense for the damages caused 
by a defect in the object belonging to him.  Such defect could be understood as an accident 
caused by an autonomous car, while such car is supposed to provide security to traffic users 
through its intelligent behaviour. 
Liability of AI could also be established based on the rules of product liability.  If AI is 
incorporated in an object (e.g. an autonomous car that wrongly identified an object on the 
road and caused an accident involving injuries and material losses), the manufacturer of the 
product or its developer may be held liable.
Under the current Product Liability Directive (Council Directive 85/374/EEC of 25 July 1985 
on the approximation of the laws, regulations and administrative provisions of the Member 
States concerning liability for defective products), it is not yet clear if software constitutes 
a product and is therefore covered by the Directive.  This is the first issue that should be 
resolved in further guidance by the European Commission or in a possible update of the 
Directive.  Under Belgian law, however, software that is part of a product and is incorporated 
in such a way that it is essential to keep the product functioning entirely or partially, and it 
can no longer be considered a separate element, falls under the rules on product liability.  
However, when it is stand-alone software (e.g. online), these rules will not apply in such case.
According to the Directive, a product is defective when it does not provide the safety a 
person is entitled to expect from the product, taking into account all circumstances, such 
as the intended use.  Hence, it may be argued that an AI system that takes decisions clearly 
disproportionate to the intended purpose or that cause significant harm is not as safe as 
expected, which makes the product defective. 
However, a producer cannot be held liable if the defect which caused the damage did not 
exist at the time when the product was put into circulation by the producer or if the defect 
came into being afterwards.  Based on a strict interpretation of the law, a manufacturer of 
a system that learns itself to take certain decisions may argue that he cannot be held liable 
for the defective results of such self-learning, as these came into being after the product was 
put into circulation. 
If a European-wide solution would be preferred to resolve the liability issues of AI, such 
solution should be pursued under the Product Liability Directive, as it will prove very 
difficult to reach consensus between the Member States of the European Union to pursue 
solutions in general civil liability law.  Not only does this law vary between Member States, 
but States are often wary of allowing European legislation into their civil law.
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As a follow-up to the White Paper on AI, on 5 October 2020 the European Parliament (“EP”) 
issued a Report with recommendations to the Commission on a civil liability regime for 
artificial intelligence, in which it has proposed a regulation on such a regime for deployers of 
high-risk AI systems (persons who decide on the use of an AI system exercise control over the 
associated risks and benefits from operations).  The Report confirms that the Product Liability 
Directive is an effective legislative mechanism to tackle the civil liability of producers, 
manufacturers and developers of AI.  However, the EP stresses that such liability regime 
may not be sufficient for deployers of AI and hence a specific regime should be created.  
The proposed regulation also offers a definition of what constitutes “high-risk AI systems” – 
systems which have significant potential to cause harm or damage to one or more persons in 
a random and unpredictable manner.  Of course, when creating such civil liability rules, due 
respect should be given to the balancing exercise of weighing the importance of protecting the 
population against harm caused by the AI with the necessity to promote business innovation.  
It will be interesting to see how these ideas will further develop within European institutions. 

Criminal issues

In general, the rules on criminal liability in Belgium follow the standard principles of 
nationality and territoriality.  This means any offence committed in Belgium by a Belgian 
or a foreigner shall be punishable by Belgian law.  Additionally, any person who has their 
main residence in Belgium and has committed a crime abroad is punishable under Belgian 
law, provided that the requirement of dual criminality is fulfilled. 
AI and other emerging technologies are not explicitly mentioned in Belgian criminal law.  
EU law intends to provide for a harmonisation of the liability regime for producers of 
defective products only, which does not cover the potential complexity of an AI criminal 
liability regime.  The EU legislator leaves this to the discretion of the Member States.  
However, whereas civil liability for losses resulting from defects or improper conduct 
of new technologies can be attributed to the deployer of the AI or similar system, many 
questions arise in legal doctrine with regard to a situation in which the AI itself appears to 
be the “perpetrator” of a criminal offence. 
There is no consensus yet on the criminal liability regime of AI systems.  However, there are 
three possibilities which we can see arising in the legal doctrine: (i) criminal liability of the 
programmer and producer where the AI system is a mere tool; (ii) criminal liability which 
arises from negligence in operating AI, provided that the consequences were reasonably 
foreseeable; and (iii) strict liability based on the capacity of the person in charge of the AI 
system, even if there is no fault or omission. 
Considering the evolution of AI, it might well be the case in the future that AI could be 
considered a perpetrator in relation to certain criminal offences (and not only in limited areas 
such as transport).  Medicine is, for instance, one of the areas in which we are witnessing 
the rise of AI but where the stakes, most importantly human health and life, are very high. 
Nevertheless, it is important, when regulating such liability, not to hinder potential 
technological advances.  Taking into account the sensitive nature of the issue of criminal 
liability, it can be presumed that the most favourable action on the side of the EU would 
be minimal harmonisation through a directive which would leave Member States with an 
appropriate margin of discretion.  After all, criminal law has generally been considered a 
national branch of law due to variations of legal traditions.
In the EU, harmonising the criminal liability that arises from operating AI systems could 
potentially have its legal basis in Article 83 TFEU.  However, the areas of crime provided 
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for by this provision constitute a limited list, which certainly makes it more difficult to 
rely on this basis entirely.  The list does not include offences in such areas as transport and 
medicine, where the use of AI is already quite prominent.  Hence, legal scholars are of the 
opinion that it would be highly beneficial to add to this list of offences “criminal offences 
connected to autonomous intelligence”, in order to ensure that every area where AI systems 
could be used is covered.  As this would require a change of the most important legal texts 
governing the EU, such an amendment is unlikely to happen soon.  Consequently, unless 
another legal basis is found, it should be expected that the regulation of the criminal liability 
of AI will for now remain a national matter.

* * *

Endnote
1. “Artificial intelligence in the fight against COVID-19”, https://www.bruegel.

org/2020/03/artificial-intelligence-in-the-fight-against-covid-19/.
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